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OPINION
(For Publication)

Susan Slattery,
Plaintiff and Appellee,

Case No. 910570-CA
Covey & Co., Inc., and Almon
Covey,

F I L E D
( J u l y 7, 1993)

Defendants and Appellant,

Third District, Salt Lake County
The Honorable David S. Young
Attorneys:

David R. King and Steven G. Loosle, Salt Lake City,
for Appellant
Ralph C. Petty and Richard Leedy, Salt Lake City,
for Appellee

Before Judges Greenwood, Jackson, and Russon.
GREENWOOD, Judge:
Defendant Covey & Co., Inc. (Covey & Co.) appeals the trial
court's award of damages to plaintiff, Susan Slattery (Slattery),
and the court's denial of defendant's counterclaim.
We affirm in>
_partf reverse in part and remand.
FACTS
We state the facts in the light most favorable to the trial
court's findings. Van Dvke v. Chappell, 818 P.2d 1023, 1024
(Utah 1991). Covey & Co., a licensed securities broker-dealer,
employed Slattery, a licensed stockbroker, from approximately
July 20, 1987 through October, 1988. Covey & Co. hired Slattery
primarily to act as an assistant to Ray Spilsbury (Spilsbury),
another stockbroker at Covey & Co., anticipating that he would be
doing a large volume of business. In addition, Slattery worked
at Covey & Co. in an independent contractor capacity as a broker.
Covey & Co. agreed to pay Slattery $2,000 per month for her work
assisting Spilsbury and required Spilsbury to reimburse Covey &
Co. for one-half of that amount.
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Slattery and Covey & Co. executed a "Contract for
Performance of Services" which described Slattery7s duties as an
independent contractor/broker. Pursuant to this contract,
Slattery agreed to remunerate Covey & Co. for certain expenses
including: licensing fees, 50% of telephone charges, and 50% of
insurance fees. Slattery also agreed to be responsible for her
own customers' accounts, including timely payment for securities
purchased in those accounts. If a customer ordered securities
and did not pay for them within seven working days, Covey & Co.
would "sellout" the securities on the market and Slattery would
be liable for any ensuing loss. This loss would be entered into
Slattery's "error account," one of the accounts Covey & Co.
maintained for each of its brokers in which Covey & Co. entered
salary, charges or fees owed to Covey & Co., and any sellout
losses or gains.
In late March of 1988, Slattery became aware that her
supervisor, Spilsbury, was "floating" stock. One of Spilsbury's
customers had apparently placed orders with him for between
$3 5,000 and $50,000 worth of stock and had not paid for the
stock. Because he could not afford a loss of that magnitude in
his error account, Spilsbury was selling stock from one account
to another, taking advantage of the seven day grace period for
payment, in an attempt to keep the loss "afloat." Spilsbury
hoped that given enough time, the customer would eventually pay
the delinquent account.
Payment was not forthcoming, and by April of 1988, the
negative balance in Spilsbury's error account was substantial and
all of the accounts he was using to float stock were frozen.
Spilsbury asked Slattery to assist him in maintaining the float
by locating individuals who would be willing to permit him to use
their accounts to buy stock for a short period of time.
Accommodating Spilsbury's request, Slattery opened an account for
Edward Nielsen under her account number, and Spilsbury ordered
20,000 shares of Creative Realty stock and 5,000 shares of GHC
International in Nielsen's name. The total purchase price,
including commissions, was $22,727.23.
When payment for this transaction was not made within the
required seven day limit, Covey & Co. sold out the shares for a
total price of $6,325. 1 The net sellout loss placed in Slattery's
account was $16,402.23.

1. Covey & Co. alleges that there was not a market for these
shares at the time the sellout occurred, so they were purchased
into Covey & Co.'s trading account by Keith Cannon, a trader at
Covey & Co. Several months later, the shares were sold at a
profit, and an undisclosed percentage of this profit was credited
to Slattery's error account.
910570-CA
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Slattery assisted Spilsbury in another nominee trade, this
time through her father's account. Again, the shares ordered
we.*e not paid for, and a loss of $2,400 was entered in Slattery7s
error account.
In July of 1988, Slattery concluded that Spilsbury's floats
were becoming unmanageable, and she met with Covey & Co.'s
Secretary/Treasurer, David Nelson (Nelson), to apprise him of the
situation. She told him that one of Spilsbury's primary concerns
was that he had involved other people in the floats and had left
them with substantial financial liabilities. Nelson decided to
rectify the problem by "bringing the float back to Covey & Co.,"
and assessing financial responsibility to Spilsbury. Slattery
testified that because Nelson specifically agreed to "journal"
the Nielsen loss from her error account to Spilsbury's, she
thought the matter was resolved.
In September of 1988, Slattery discovered that the Spilsbury
errors had not been journalled from her account and further, that
Covey & Co. had terminated her salary in June. Apparently Covey
& Co.'s compliance officer, Warren Ketcham, had determined that
Spilsbury was not doing enough business to warrant paying for an
assistant, and had therefore unilaterally ended Slattery's
position. Slattery had not received any written or oral notice
of this decision, nor had Spilsbury.
Slattery spoke with Covey & Co.'s president, Almon Covey
(Covey), who reassured her that her salary would be reinstated
retroactively and credited to her error account. However, Covey
informed her that as controlling owner of Covey & Co. he would
not permit Nelson to journal Spilsbury's errors from Slattery's
account, despite the fact that Spilsbury had requested that he be
held responsible for each float he had originated.
Attempts were made throughout September and October to work
out Slattery's error account and salary dispute. At an October
31, 1988 meeting, Covey told her that she was not fired, but
because Spilsbury was not doing enough business for Covey & Co.
to justify an assistant, Spilsbury would probably have to be
responsible for her entire salary in the future. On the
following day, when Slattery called Nelson to find out what had
been formally decided about her salary, he told her to seek other
employment.
Soon after leaving Covey & Co., Slattery filed an action
against Covey & Co. and Almon Covey claiming slander, libel and
defamation. Covey & Co. counterclaimed for an alleged
outstanding balance in her error account of $18,130.70. During
trial, Slattery was permitted to amend her complaint to request
an offset against her error account balance of the value of
certain personal stock retained by Covey & Co.
Q10570-CA
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After a bench trial, the trial court held that Slattery was
not entitled to damages on her defamation claim and accordingly
entered a no cause judgment for Covey & Co. However, regarding
Covey & Co.'s counterclaim, the court held that Slattery was
entitled to receive $10,801.35 from her error account after
applying various credits and offsets. In particular, the court
ruled:
1. During Slattery's last four months of
employment with Covey & Co., she performed
services for which Covey & Co. had agreed to
pay her;
2. Slattery was not paid for this period of
time, and was entitled to a credit of $8,000
to her error account;
3. The amount of $16,402.23, representing a
sellout of the Edward Nielsen account, should
have been debited to Ray Spilsbury's account
rather than Slattery's account;
4. The Edward Nielsen loss was not caused by
either Slattery or her customer, but was a
trade executed at Spilsbury's request;
5. Covey & Co. had agreed to transfer this
loss to Spilsbury along with other losses
Spilsbury had incurred;
6. Slattery was not responsible for a $2,400
sellout of Future Time stock that occurred
under circumstances similar to those of the
Edward Nielsen sellout;
7. Charges made to Slattery's error account
for $452.40 in expenses incurred after she
left Covey & Co. were improperly debited;
8. Slattery could present evidence of a
balance owing on her error account after
amending her complaint to conform to the
evidence at trial;
9. Slattery was entitled to $6,847.50 for
stocks in her accounts that Covey & Co.
refused to release; a^d
10. Each party was . -sponsible for their own
attorney fees and costs.

910570-CA
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ISSUES
On appeal, Covey & Co. claims the trial court erred in (1)
finding that Slattery was not responsible for the two sellouts
which were debited to her error account, (2) finding Slattery was
entitled to a salary credit of $8,000, (3) disallowing certain
office expense debits as part of the error account balance, (4)
allowing Slattery to amend her pleadings to conform to evidence
that Covey & Co. owed her the value of her personally owned
stocks, and (5) assigning a value to Slattery's securities based
on insufficient evidence.
ANALYSIS
Covey & Co. challenges both the sufficiency of the evidence
supporting the court's factual findings and the correctness of
the legal principles employed. An appellant challenging factual
findings faces a substantial burden. Trial court's findings of
fact will be affirmed if they are "based on sufficient evidence,
viewing the evidence in the light most favorable to the trial
court's construction." West Vallev City v. Majestic Inv. Co.,
818 P.2d 1311, 1313 (Utah App. 1991). In order to prevail, "the
challenging party must marshall all relevant evidence presented
at trial which tends to support the findings. Id. That party
must then show that these same findings are "so lacking in
support as to be xagainst the clear weight of the evidence,' thus
making them clearly erroneous." Id. at 1315 (citations omitted).
The trial court's conclusions of law "are accorded no particular
deference; we review them for correctness." Doelle v. Bradley,
784 P.2d 1176, 1179 (Utah 1989). With these principles in mind,
we turn to the issues raised by appellant.
Sellout Errors
With respect to the sufficiency of the evidence supporting
the factual findings, Covey & Co. alleges that the weight of the
evidence established that Spilsbury was not Slattery's
supervisor, and therefore his "directions" to her concerning the
creation of nominee accounts to help perpetuate the float carried
no authority. Covey & Co. further contends that the evidence
does not support the finding that Covey & Co. agreed to transfer
the sellout errors from Slattery's account. Finally, regarding
the legal correctness of the court's holding, Covey & Co. argues
that Slattery's contract unequivocally places liability upon her
for all losses in her customer accounts, and the court erred by
finding that a superseding oral agreement voided this contractual
provision.
The trial court held that Slattery was not responsible for
the Nielsen and Slattery sellout errors, and that these losses
should have been ascribed to Spilsbury's error account. In
910570-CA
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addition, the court found that Covey & Co. had agreed to release
Slattery from any contractual obligation to be liable for these
particular losses in her customer accounts.
Although the record contains some evidence that conflicts
with the testimony that Slattery and Spilsbury presented, M[t]he
trial court, presented with conflicting evidence and testimony,
was entitled to determine which was more credible." Reinbold v.
Utah Fun Shares, 210 Utah Adv. Rep. 30, 32 (Utah App. 1993)
(citation omitted). Testimony of both Slattery and Spilsbury was
to the effect that the transactions in question were at
Spilsbury's direction and that Slattery acted as Spilsbury's
subordinate. Spilsbury specifically acknowledged financial
responsibility for the "floats." Further, Slattery testified
that Nelson, acting with apparent authority, agreed that the
losses would be removed from her account and transferred to
Spilsbury. See Zions First Nat'l Bank v. Clark Clinic Corp., 762
P.2d 1090, 1094-95 (Utah 1988).
In addition, there is evidence to support the determination
that the parties effectively renegotiated the terms of the
written agreement when Nelson, secretary/treasurer and co-owner
of Covey & Co., agreed to journal the Nielsen and Slattery errors
to Spilsbury's account. See Prince v. R.C. Tolman Const. Co.,
Inc., 610 P.2d 1267, 1269 (Utah 1980)(parties are as free to
renegotiate new terms or make supplemental agreements as they
were to make initial agreement). The agreement to remove the
sellout debits from Slattery's account and place them in
Spilsbury's account relieved Slattery of responsibility for these
amounts. A fact finder could find adequate consideration for
this agreement based upon the fact that Slattery continued to
work for Covey & Co. for four months, until she discovered Covey
& Co. was refusing to honor its earlier commitment. Slattery
also desisted from taking any action to recover the funds from
Spilsbury, who continued to work for Covey & Co. at least through
the trial of this matter.
Alternatively, while the court did not directly address the
issue, it appears that the written contract applied only to
Slattery's activities as a broker, and not to actions of Slattery
as Spilsbury's assistant. This theory would allow us to affirm
the trial court's decision because the contract did not prohibit
Nelson's agreement to transfer the float to Spilsbury. Weber v.
Snvderville West. 800 P.2d 316, 320 (Utah App. 1990) (citation
omitted) (an appellate court may affirm the trial court on any
proper ground), cert, denied, 815 P.2d 241 (Utah 1991).
We conclude that there is a sufficient basis in the evidence
to support the court's factual findings regarding Slattery's lack
of responsibility for the sellout losses and that the court did
not err in concluding that Covey & Co. could not continue to
debit her error account for those losses.
910570-CA
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Slattery's Salary
Covey & Co. also claims the trial court erred when it
determined Slattery was entitled to her $2,000 per month salary
for the months of July through October. In the alternative,
Covey & Co. argues that if Slattery were entitled to payment for
these months, Covey & Co. should only be liable for half the
amount, and Spilsbury should be liable for the rest. Our review
of the record supports the trial court's findings in regard to
her salary.
The evidence showed that Slattery's error account was
ordinarily credited with the full $2,000 per month from Covey &
Co. Slattery testified that she continued to perform the duties
she was hired to perform until the end of October, 1988. She
also testified that Covey had promised to reinstate her salary
retroactively for the months at issue.
Slattery's testimony presents a sufficient basis upon which
the trial court could find that Slattery continued to perform the
duties for which she was hired pursuant to her agreement with
Covey & Co. Additionally, various witnesses corroborated
Slattery's testimony of her numerous attempts to meet with Almon
Covey to resolve the salary dispute during the months of
September and October. This evidence, added to the lack of
notice to Slattery that her salary was discontinued, supports the
court's finding that Slattery continued to work for Covey & Co.
through October 1988, pursuant to her original agreement.
Therefore, the court's finding that Slattery was entitled to a
four month salary credit totalling $8,000 has a sufficient basis
in the evidence.
With respect to the apportionment of liability argument, we
conclude that the trial court did not err in determining that for
the purposes of this lawsuit, Covey & Co. was primarily
responsible for Slattery's salary.
Slattery's Expenses
Covey & Co. argues that the trial court erred in disallowing
certain expenses as part of the error account balance. Covey &
Co. stipulated to the following adjustments as expenses incurred
after Slattery was terminated:
$102.78 for November health insurance;
$102.78 for December health insurance; and
$6.68 for November AT&T charges.
2. Whether or not Covey & Co. may seek reimbursement from
Spilsbury under their separate agreement is an issue not
presented to the trial court or to this court.
910570-CA
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The trial court's findings also give Slattery credit for a $19.88
payroll adjustment and $2 6.4 4 in telephone charges for October.
These credits constitute error because the payroll adjustment was
actually a credit to Slattery's error account, and the long
distance charges occurred during the time when Slattery was still
working with Covey & Co. Therefore, these amounts should not be
included as credits.
Additionally, the findings credit Slattery's account with
$194 for a licensing fee. This credit is appropriate because
Slattery's written employment contract states that Covey & Co.
will pay state registration fees for a broker who generates at
least $3 00 in gross commissions. The court could reasonably find
from the testimony at trial that Slattery made substantially more
than $300 in gross commissions. The total credit to which
Slattery appears to be entitled is the following:
$102.78
$102.78
$6.68
$194.00
$406.24

for November health insurance
for December health insurance
for December AT&T charges and
for 1988 state registration fees
= Total credits to error account

We remand this particular issue to the trial court for entry of
findings consistent with this opinion.
Amended Complaint
Next, Covey & Co. claims the trial court abused its
discretion in allowing Slattery to amend her complaint to conform
with the evidence presented at trial regarding the value of
Slattery's personal securities. "Leave to amend a pleading3 is
a matter within the broad discretion of the trial court and we do
not disturb its ruling unless appellant establishes an abuse of
discretion resulting in prejudice." Chadwick v. Nielsen, 763
P.2d 817, 820 (Utah App. 1988) (citations omitted).
3.

Utah Rule of Civil Procedure 15(b) provides:
If evidence is objected to at the trial on
the ground that it is not within the issues
made by the pleadings, the court may allow
the pleadings to be amended when the
presentation of the merits of the action will
be subserved thereby and the objecting party
fails to satisfy the court that the admission
of such evidence would prejudice him in
maintaining his action or defense upon the
merits. The court shall grant a continuance,
if necessary, to enable the objecting party
to meet such evidence.

910570-CA
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We conclude that the trial court did not abuse its
discretion in allowing Slattery to amend her complaint to conform
to the evidence at trial. The amendment did not result in
unavoidable prejudice to Covey & Co. Although Covey & Co.
objected to the testimony Slattery presented regarding the value
of her personal securities that Covey & Co. had refused to
deliver to her, Covey & Co. did not request a continuance in
order to prepare to meet this evidence.
"[T]he failure of the
opposing party to seek such a continuance is a factor indicating
that the opposing party was not prejudiced as a result of the
amendment." 27 Fed. Pro., L. Ed. § 62:306 (1984).
In addition, evidence in the record indicates Covey & Co.
had notice Slattery was seeking the return of her personal
accounts. Slattery testified that she had demanded the return of
these accounts, but Covey & Co. had refused because of the amount
owing in her error account. Covey & Co. was able to place a hold
on Slattery's personal accounts as an offset against amounts
owing in her error account pursuant to the written employment
agreement. Allegations in Covey & Co.'s counterclaim against
Slattery specifically cite to the paragraph in the agreement
which discussed an offset in favor of Covey & Co. from the
brokers' personal accounts. In addition, it was foreseeable and
logical that if the counterclaim was resisted with evidence
showing the error account balance to be incorrect, there might be
sums owing to Slattery either in her error account or from
personal accounts that were held as an offset against the error
account. It is unlikely that Covey & Co. was unaware of the
personal accounts and their relative values given the evidence
they were holding them as an offset against Slattery's error
account.
Value of Personal Accounts
Covey & Co.'s final claim of error concerns the sufficiency
of evidence supporting the valuation of Slattery's personal
accounts. We agree that the record before us does not
demonstrate a reasonable basis for the stock's valuation to
support the trial court's findings.
Slattery testified that Covey & Co. had refused to release
three personal securities accounts to her. The accounts were
Bellwether, Future Time, and Far East Trading. When asked
whether she had kept track of the value of these stocks, Slattery
answered that she had "from time to time." She testified that
the value of her Future Time account was $3 60 and the value of
Bellwether was "approximately $1,400, maybe $1,500." Slattery
also testified that the Far East Trading account had no value,
but she wanted the stock returned to her.
After the trial, Slattery submitted an affidavit which set
forth the number of shares and values which differed from those

she had testified to at trial. The trial court awarded her, as
part of the offset against her error account, the total figure
presented in the affidavit of $6,847.50. However, the affidavit
did not provide an objective basis or foundation for the stock's
valuation. In addition, the affidavit failed to explain the
difference in values between the trial testimony and the
affidavit. For these reasons, we conclude that the valuation
assigned to Slattery's personal accounts does not have a
reasonable basis in the evidence and, therefore, is clearly
erroneous. Slattery, therefore, is not entitled to judgment for
the $6,847.50 offset against Covey & Co.
CONCLUSION
There was a sufficient basis in the evidence for the court's
findings that Slattery was not responsible for either the Nielsen
or Slattery sellout debits to her error account. Similarly, the
court's findings regarding credits to her error account for
unpaid salary and certain office expenses were also supported by
a reasonable basis in the evidence with the exception of a few
minor adjustments. The trial court did not abuse its discretion
in allowing Slattery to amend her complaint to conform to
evidence that she was owed the value of her personal accounts,
but we determine that the evidence lacks a sufficient basis to
support the value assigned to those personal accounts.
Therefore, we reverse the trial court's judgment that Slattery is
entitled to $6,847.50 for these accounts.4

4. Slattery also seeks attorney fees on appeal, based on the
employment contract. However, she was not awarded attorney fees
at trial and did not appeal from that determination. Because
Slattery does not present any argument to support her request for
fees on appeal, we decline to address the issue.
910570-CA
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Affirmed in part and reversed and remanded in part for
further proceedings consistent with this opinion.

Pamela T. Greenwood, Judge

WE CONCUR:

Norman H. Jackson, Judge

Leonard H. Russon, Judge
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REMITTITUR
Susan Slattery,

£/&> 6 &S3

Plaintiff and Appellee,
v.

Case No. 910570-CA

Covev & Co>, Inc., and Almon
Covey,

Third District, Salt Lake
County #890900544

Defendants and Appellant.

This cause having been heretofore argued and submitted, the
Court being sufficiently advised in the premises, and the OPINION
having been issued, the matter is hereby remitted.
This 6th day of August, 1993.

Opinion Issued:
Record:

July 7, 1993
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Richard J. Leedy (#1925)
44 West 3rd South #703
Salt Lake City, Utah 84101
Tel: 359-1767
Attorney for Plaintiff
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IN THE THIRD JUDICIAL DISTRICT COU#f'
SALT LAKE COUNTY, STATE OF UTAH
SUSAN SLATTERY,

NOTICE OF HEARING

Plaintiff,

/^

vs.

Case No.

890900544

COVEY AND CO., INC.,

Judge:

teirlkii'isun

'Tt/rr/n J

Defendant.

Kcc;^

TO THE ABOVE NAMED DEFENDANT:
Please take notice that a hearing on the issue of the
valuation of stocks in plaintiff's account at defendants will be
held on September 2, at the hour of 8:30 o'clock a.m. before the
above entitled Court.
Dated this //

day of August, 1993.

Richard J. Leedy
MAILING CERTIFICATE
I certify that I mailed a copy <af the foregoing Notice of
Hearing to Ralph Petty at 100 Commercial Club Bldg. 32 Exchange
Place. S.L.C., Utah 84111 & to David King at 50 West^Bae^away
S.L.C., Utah 84101.
Dated this f£ day of August, 1993^
Richard/?. Leedy
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Ralph C. Petty #2595
Attorney for Plaintiff
100 Commercial Club Building
32 Exchange Place
Salt Lake City, Utah 84111
Telephone (801) 531-6686
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IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
MOTION TO AMEND ANSWER
TO DEFENDANT'S COUNTERCLAIM

SUSAN SLATTERY,
Plaintiff,
v.

Civil No. 890900544

COVEY & COMPANY, INC.,

Judge David S. Young

Defendant.

Comes now Nupetco Associates, assignee of Susan Slattery's
cause of action in the above entitled matter, by and through its
attorney of record, Ralph C. Petty, and moves the above entitled
Court to allow Plaintiff to amend the Plaintiff's Answer to
Defendant's Counterclaim to add a claim for the collection of
attorney's fees expended at the trial and on the appeal of this
matter in defense of the Defendant's contract action against
Plaintiff.
DATED this

i4T

( '

day of
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MAILING CERTIFICATE
I certify that I caused to be mailed a true and correct copy
of the foregoing to David R. King, KRUSE, LANDA & MAYCOCK, 800
Valley Tower, 50 West Broadway, Salt Lake City, UT 84101, postage
prepaid, this

^

day of August, 1993.
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Ralph C. Petty #2595
Attorney for Plaintiff
100 Commercial Club Building
32 Exchange Place
Salt Lake City, Utah 84111
Telephone (801) 531-6686
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IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
MOTION TO AMEND COMPLAINT

SUSAN SLATTERY,
Plaintiff,
v.

Civil No. 890900544

COVEY & COMPANY, INC.,

Judge David S. Young

Defendant.

Comes now Nupetco Associates, assignee of Susan Slattery's
cause of action in the above entitled matter, by and through its
attorney of record, Ralph C. Petty, and moves the above entitled
Court to allow Plaintiff to amend the Complaint to add a claim
for the collection of attorney's fees expended at the trial and
on the appeal of this matter.
DATED t h i s

i

day of
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MAILING CERTIFICATE
I certify that I caused to be mailed a true and correct copy
of the foregoing to David R. King, KRUSE, LANDA & MAYCOCK, 800
Valley Tower, 50 West Broadway,z^alt Lake City, UT 84101, postage
prepaid, this

ft^

day of $&0zk?T, 1993.

Tab 6

Ralph C. Petty #2595
Attorney for Plaintiff
100 Commercial Club Building
32 Exchange Place
Salt Lake City, Utah 84111
Telephone (801) 531-6686
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
SUSAN SLATTERY,
:

MOTION FOR ATTORNEY'S FEES

Plaintiff,
V•

COVEY & COMPANY, INC.,
Defendant.

::

Civil No. 890900544

j:

Judge David S. Young

Comes now Nupetco Associates, assignee of Plaintiff's cause
of action in this matter, by and through its attorney of record,
Ralph C. Petty, and moves the above entitled Court to grant
recovery of Plaintiff's attorney's fees expended in this matter
pursuant Defendant's Counterclaim which sought to enforce the
Contract for Performance of Services, 5 14 which states:
14. ATTORNEYS PEES. In the event any litigation
or other legal proceeding between the parties arising
[sic] from this contract, the prevailing party shall be
entitled to recover, in addition to any other relief
awarded or granted, his or her reasonable costs and
expenses (including attorney's fees) incurred in
connection with the proceeding.
Defendant's Counterclaim in this action was based entirely upon
the enforcement of the Contract for Performance of Services
entered into between Plaintiff and Defendant.
WHEREFORE, Nupetco Associates prays the Court to award
attorney's fees pursuant to Plaintiff for the sums expended for
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attorney's fees based on the Defendant's action on the Contract
for Performance of Services.
DATED this

/

day of

MAILING CERTIFICATE
I certify that I caused to be mailed a true and correct copy
of the foregoing to David R. King, KRUSE, LANDA & MAYCOCK, 800
Valley Tower, 50 West Broadwav. Salt Lake City, UT 84101, postage
prepaid, this

day of fy

1993.
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Tab 7

SEP 2 ft 1393
Ralph C. Petty #2595
Attorney for Plaintiff
100 Commercial Club Building
32 Exchange Place
Salt Lake City, Utah 84111
Telephone (801) 531-6686
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
SUSAN SLATTERY,
Plaintiff,

COVEY & COMPANY, INC.,
Defendant.

:

FINDINGS OF FACT

s:

Civil No. 890900544

j:

Judge David S. Young

The above entitled matter came on before the Honorable Judge
David S. Young on September 2, 1993 at the hour of 8:30 a.m.
pursuant to the Plaintiff's Notice of Hearing.

The Plaintiff

Susan Slattery was present and represented by Richard J. Leedy,
the assignee of Plaintiff's judgement and cause of action,
Nupetco Associates/ was represented by its attorney of record
Ralph C. Petty, and Defendant Covey & Company was represented by
David King.

Mr. Doyle Mouser, of Alpine Securities was sworn and

testified, exhibits were received and arguments made to the Court
and the Court, based on the record, makes the following:
FINDING OF FACT
1.

Mr. Mouser was sworn, testified, and qualified as an

expert witness.
2.

Between November 1988 and April 1989, Bell Weather

stock had a bid price of 1/8 and an ask price of 3/8.
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3.

Between November 1988 and April 1989, Future Time had a

bid of two cents and an ask of four cents.
4.

Defendant deprived

Plaintiff

of the control and

possession of said stock between November 1988 and April 1989.
5.

Plaintiff owned 172,000 shares of Future Time and 4f500

shares of Bell Weather which were held by Defendant.
6.

The attorneys

proffered

the time they spent in

preparation and conducting the September 2, 1993 hearing, Mr.
Leedy having Spent 7 hours and Mr. Petty having spent 8.5 hours,
both at the hourly billing rate of $125.00.

Mr. Petty also

proffered his testimony concerning the time and costs expended in
pursuing the appeal in this matter as follows:

121.91 hours

expended at an hourly rate of $110.00 per hour plus costs and
expenses incurred in the amount of $143.55.
From the above findings of fact, the Court makes the
following:
CONCLUSIONS OF LAW
1.

No final determination was made by the Court of Appeals

concerning the Plaintiff's claim for Bell Weather and Future Time
stock, or their equivalent values.

The trial Court therefore

exercises its discretion in determining the value of the stock.
2.

Plaintiff is awarded the sum of $6,880.00 for Future

Time stock and $1,687.50 for Bell Weather stock for a total of
$8,567.50.
3.

The issue of attorneys fees on appeal and for the

September 2, 1993 hearing are reserved for further briefing.
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DATED this

-JO

day of September, 1993
the Court:

MAILING CERTIFICATE
I certify that I caused to be mailed a true and correct copy
of the foregoing to David R. King, KRUSE, LANDA & MAYCOCK, 800
Valley Tower, 50 West Broadway, Salt Lake City, Utah 84101,
postage prepaid, this

~T

day of September, 1993.

Tab 8

IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

MINUTE ENTRY
SLATTERY, SUSAN
PLAINTIFF
VS
COVEY & COMPANY, INC

CASE NUMBER 890900544 CV
DATE 10/14/93
HONORABLE DAVID S. YOUNG
COURT REPORTER
COURT CLERK NP

DEFENDANT
TYPE OF HEARING:
PRESENT:
P. ATTY. PETTY, RALPH C.
D. ATTY. KING, DAVID R

ON JUNE 7, 1991, THIS COURT, FOLLOWING TRIAL, ENTERED A
JUDGMENT IN FAVOR OF THE PLAINTIFF AND AGAINST THE DEFENDANT FOR
THE SUM OF $10,801.35. THE CALCULATIONS OF THE JUDGMENT WERE
CONTAINED IN THE FINDINGS OF FACT AND CONCLUSIONS OF LAW. THE
DEFENDANT APPEALED THE JUDGMENT AND LOST THE APPEAL. IN THE
MEANTIME, THE PLAINTIFF WAS REQUIRED TO INCUR ATTORNEY'S FEES
FOR APPEAL AS FOLLOWS: (1) RALPH PETTY FOR APPEAL 121.9 HOURS
AT $110 PER HOUR = $13,409.00. (2) COSTS OF $143.55. IN
ADDITION MR. PETTY AND MR. LEEDY ATTENDED A HEARING TO PRESENT
EVIDENCE REQUIRED ON SEPTEMBER 2, 1993 AS FOLLOWS: (1) LEEDY:
7 HOURS AT $125 PER HOUR - $875. (2) PETTY: 8.5 HOURS AT $125 $1,062.50.
IN MANY WAYS, AS THIS COURT CANDIDLY STATED TO COUNSEL,
THIS CASE ILLUSTRATES THE PATHETIC CIRCUMSTANCES THAT CAN OCCUR
WHEN ONE PARTIES FAIL TO REALISTICALLY EVALUATE THEIR CASES AND
CONSIDER SETTLEMENT. TO REQUIRE THE PLAINTIFF TO INCUR COSTS
AND FEES IN THE AMOUNT OF $15,490.05 TO SUSTAIN A JUDGMENT OF
$10,801.35 IS IMPROPER. THE DEFENDANT IS AN EMPLOYING COMPANY
WITH OBVIOUSLY GREATER RESOURCES TO EMPLOY COUNSEL AND TO
DEFEND CLAIMS. THAT ALONE DOES NOT JUSTIFY IMPOSING COSTS AND
FEES. HOWEVER, IN THIS CASE, THE COURT FINDS THAT THERE WAS AN

ADEQUATE CONTRACTUAL BASIS AND EQUITABLE BASIS TO ORDER THAT THE
PLAINTIFF BE AWARDED THE FEES INCURRED TO PROTECT HER JUDGMENT
ON APPEAL. THUS THE PLAINTIFF IS AWARDED $^&*%$1?>Q5 IN FEES
AND COSTS INCURRED ON APPEAL.
MR. PETTY IS REQUESTED TO PREPARE A
HEREWITH AND WITH HIS PLEADINGS.
C.C. TO COUNSEL
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Tab 9

Ralph C. Petty #2595
Attorney for Plaintiff
1000 Boston Building
9 Exchange
PlaceUtah 84111
Salt
Lake City,
Telephone (801) 531-6686
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IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
SUSAN SLATTERY,
JUDGMENT
Plaintiff,
v.
COVEY & COMPANY, INC.,
Defendant.

2tB ^
Civil No. 890900544
Judge David S. Young

The above-entitled matter came on regularly before the
Honorable Judge David S. Young on the 2nd day of September, 1993
at the hour of 8:30 a.m., for the purpose of a hearing on the
value of Plaintiff's

stock held by Covey

& Company and

Plaintiff's Motion for Attorney's Fees, the Court having received
evidence on the value of the stock and takinq the proffer of fees
from the attorneys for Plaintiff, the Court entered an order
awarding Plaintiff the value of the stock.

The Defendant opposed

Plaintiff's Motion for Attorney's Fees, the Court having reserved
ruling on the Motion for Fees, set a briefing schedule for
memoranda on the issue of fees, Defendant having filed a brief in
opposition

to the attorney's fees on September 16, 1993,

Plaintiff having responded to the Memorandum in Opposition to
Fees on September 24, 1993, the Defendant having failed to submit
any reply memorandum before September 29, 1993, Plaintiff filed a
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Notice to Submit

for Decision on October 7, 1993.

The Court,

having reviewed the files and records herein, having received the
representations

of counsel, having

reviewed

the briefs

and

memoranda, having found that Defendant acted improperly and in
bad

faith

in

relation

to

this action, and

for good

cause

appearing, therefore:
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that judgment is
entered in favor of Plaintiff and against Defendant in the sum of
$27,771.26 as follows:
1.

With the adjustment

set forth by the Utah Court of

Appeals, Plaintiff's error account

should be adjusted giving

Plaintiff a credit of $3,713.71.
2.

The value of the stock which is awarded to Plaintiff is

$8,567.50 as set forth in the Order and Findings of Fact entered
by the Court on September 20, 1993.
3.

Plaintiff

attorney's

is entitled

to

the

sum

of

$875.00

in

fees for pursuing the hearing on September 2, 1993

establishing

the

value

of

Plaintiff's

stock

withheld

by

Defendant.
4.

Nupetco Associates, Assignee

of

judgment

cause of

action, is entitled to an award of attorney's fees of $13,409.00
for the aopeal, $143.55 in costs for the appeal, and $1,062.50
for pursuing the hearing on September 2, 1993 establishing the
value of Plaintiff's stock withheld by Defendant for a total of
$14,615.05.

2
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DATED t h i s

j f ^ a y o f ^ ^ r o b w r T 1993
By t h e Court:

MAILING CERTIFICATE
I certify

t h a t I c a u s e d t o be m a i l e d a t r u e and c o r r e c t

copy

of t h e f o r e g o i n g t o David R. King, KRUSE, LANDA & MAYCOCK, Eighth
Floor

Bank One T o w e r ,

50 W. B r o a d w a y ,

84101-2034, postage prepaid, t h i s

rJk^^

Salt

Lake C i t y ,

day of O c t o b e r ,

Utah
1993.
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DAVID R. KING -1816
KRUSE, LANDA & MAYCOCK
A Professional Corporation
Attorneys for Defendant
Eighth Floor. Bank One Tower
50 West Broadway
Salt Lake City, Utah 84101-2034
Telephone: (801)531-7090

IN THE THIRD JUDICIAL DISTRICT COURT
FOR SALT LAKE COUNTY, STATE OF UTAH

SUSAN SLATTERY,
Plaintiff,

;
)
;

vs.

]

COVEY & CO., INC.,

;)
i
]

Defendant.

NOTICE OF APPEAL

Civil No. 890900544
Judge David S. Young

NOTICE is hereby given that defendant and appellant, Covey & Co., Inc. appeals to
the Supreme Court of Utah from the Judgment entered in the Third Judicial District Court of
Salt Lake County, State of Utah, on November 8, 1993. This appeal is taken from the entire
judgment.
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DATED this _d

day of December. 1993.
KRUSE, LANDA & MAYCOCK
A Professional Corporation
Eighth Floor, Bank One Tower
50 West Broadway
Salt Lake City, Utah 84101-2034

DAVID R. KING
Attorneys for Defendant
CERTIFICATE OF SERVICE
I hereby certify that on the %UA day of December, 1993, I mailed a true and correct
copy of the foregoing Notice of Appeal, via the United States Postal Service, postage prepaid, to
the following:
Ralph C. Petty
1000 Boston Building
9 Exchange Place
Salt Lake City, Utah 84111
Richard Leedy
44 West 300 South, #703
Salt Lake City, Utah 84101-3205
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